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1. Positioning of EDA

Among our country’s | egal di sputes concerni

causality between pollutiomission behaviors and harmful consequences, as well as the
amount of loss have been one of the focuses of controversy. Usually, the causbiigehe
pollution-emission behaviors and harmful consequences, as well as the amount of loss
should be determined through authentication. The authentication results provide an
important basis for enforcing environmental laws, handling environmental crimes,
environmental civil disputes as well as lawsuits. However, up to now, our country has very
few authentication institutions concerning environmental risk and damage, which are
actually far from enough to meet current needs. Besides, there are also somdedispuer

the positioning of authentication institutions. Therefore, to establish identification
institutions and well position them is currently one of the highest priorities in our province
and even in the whole country.

First of all, we should clariffhé¢ current types ofuthenticationin our country. Only in this
way can we accurately position authentication institutions concerning environmental risks
and damage and make further efforts.

1.1. Classification of authentication

According to legal functions, authentication can be divided into three types: judicial
authentication, administrative authentication, and industry authentication.

Judicial Authentication

Judicial authentication refers to the activities that authentarat identify, make judgments
and offer expertise on the special issues involved in litigation by using science and
technologies or special knowledge.

Previously, it was the public security organs that determined and authorized the
authentication in litigious activities and the certifying agencies set up inside such public
security organs that conducted the authentication. Where the said certifying s&enere
unable to do it, professional agencies or personnel were entrusted to do the authentication.
However, with the establishment of the market economy system and the development of the
democratic legislative system in China, things have changed. ©oné hand, the judicial
mode has been reformed. Accusing and defending are adopted in criminal proceedings,
where both the plaintiff and the defendant are entitled to present evidence. The system
where the defendant shoulders the burden of proof is enhehdncreasingly and the
function of taking the initiative to collect evidence of the courts is being changed into
investigating the evidence. On the other hand, civil procedures are accounting for a larger
part gradually than criminal cases. In civil &itigns, the burden of proof is borne by the
claimant and increasingly more parties concerned entrust the authentication.

The Decision on the Administration of Judicial Authenticatimhich was adopted at the
Standing Committee of the 10th National Peopl€ongress on February 28, 2005, gives

judici al aut hentication” an aut horitati
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authenticators identify, make judgments and offer expertise on the special issues involved in
litigation by using scientific technol@s or special knowledge. It breaks through the
previous relatively narrow definition, namely the authentication conducted by judicial
authorities in accordance with laws for the purpose of performing legal functBesides, a
unified standard managemesty st em i s applied to judicial aut
courts nor judicial administration organs may establish certifying agencies. The certifying
agencies, established by investigative organs for their work, shall not accept judicial
authenticatian business from the society. Judicial administration organs of the State Council
are in charge of the registration and management of the personnel and the agencies of
authentication of China and the judicial administration organs of provincial governments
shall be responsible for registering, establishing archives of and announcing the personnel
and the organs of authentication as per the regulations.

Article 48 in our country’s Criminal Procedur
true circumstaices of a case shall be evidence, and list eight types of evidence, which
includes expert opinion. Qur country’s Civil

Law also list authentication conclusions as one of the evidence, which, however, are not
expressed as judicial authentication. Thereforewe should scientifically distinguish
conclusions as evidence and judicial conclusions which has statutory force.

Administrative Authentication

Administrative authentication refers to authentication conductbg state administrative
organs for the purpose of performing administrative supervision and management functions.
It has the following four characteristics: firstly, the power of decision concerning
authentication remains with state administrative organs authorized institutions, which
serves as a means for the government to supervise and manage market activities; secondly,
authentication institutions are public ones set up or managed by state administrative organs
or units authorized by state administreé organs, and the authenticators are public
employees; thirdly, authentication activities can be active administrative behaamdsthe

legal consequences resulting from the authentication conclusions should be undertaken by
administrative organs or ahbrized authentication institutions; Fourthly, where a party
raises any objection to an authentication conclusion, ingpection can be applied for. If a
party concerned refuses to accept the decision of administrative penalty based on the
authentication conclusions, it may apply for an administrative reconsideration or file a
lawsuit.

Industry (Social Service) Authentication

Industry authentication, namely social service authentication refers to authentication
conducted by legally established authentication institutions, which are entrusted by state
administrative organs, judicial organs and other organizations. The main characteristics of
social service authentication include: firstly, the authentication cotetidy authentication
institutions is entrusted by clients. Secondly, authentication institutions serve for all the
members in the society, and rely on authentication fees for survival, authentication
institutions or authenticators make conclusions in thewn name and undertake
corresponding legal consequences. Thirdly, authentication conclusions are made from the



perspective of science and technology, targeted at specific issues. Fourthly, if clients have
any opposition to the authentication procedure conclusions, they can make complaints to
industry administration departments, ask for-aeithentication or file a lawsuit.

Despite different sources of authority and immediate goals, judicial authentication,
administrative authentication and social sexi authentication still stand on the same
footing. Firstly, all the authentication is conducted by using knowledge, skills, experiences,
facilities and equipment; secondly, authentication institutions are established according to
laws and regulations, anthe authentication procedure is bound by laws, regulations, rules,
professional ethics as well as practicing disciplines; thirdly, authentication conclusions are
made based on principles of legitimacy, objectivity, justice, authenticity, and reliability;
fourthly, authentication conclusions have proving validity according to laws and regulations.

When it comes to authentication concerning environmental damage, some experts think it
belongs to administrative authentication and should be undertaken by pirtmiitutions
affiliated to environmental protection departments. However, the current trend of reform in
public institutions is toward handing more and more authentication work over tepfofit

units which no longer rely on fiscal support. If the goveemt needs authentication services,

it can make purchase from the society. That is to say, in the future, there will only exist
judicial and industry authentication, while administrative authentication will gradually die
out.

1.2. Current Environmental Pollution Authentication System in China

Authentication institutions are designated to work on special issues concerning
environmental pollution

For special issues concerning environmental pollution involved in a certain case which need
expert opinions fromjudicial authentication institutions, the institutions can be selected

from the List of Judicial Authentication Institutiosccording to the first paragraph of Article
11in0KS LYGSNIINBGFGAZ2Y 2F (GKS { dzLINBYS rateS2 LX SQa
about Some Issues Concerning the Application of Law in Handling Criminal Cases Concerning
Environmental Pollutignthe Ministry of Environmental Protection is entitled to designate
authentication institutions to work on special issues concerning enmental pollution. In

the b2 A0S 2F LaadAy3a aiuKS [Aald 2F wSO2YYSYRSR
OYDBANRYYSY Gl f 51 YI BSed by GeBeralTQffldé of thél BNt &fv ¢
Environmental Protection (No.3 Document [2014]) in Janudty 2014, the Ministry of
Environmental Protection issudtie List of the First Series of Recommended Authentication
Institutions Concerning Environmental Damagead 12 institutions are included in thest

When uncertain special issues concerning envirental pollution come up in the process of

handling relevant criminal cases, these institutions can be turned to for inspection reports.

The authentication institutions mentioned here are industry authentication institutions.
Expert opinion and inspectatne port “wor k on two | egs”

Expert opinion is a type of legal evidence regulated in Article 4BeoCriminal Procedure
Law, and inspection report is a type of material which can serve as a reference for



verification of facts according to the need ledindling criminal cases. As is stipulated in the

first paragraph of Article 11 iktS Ly G SNLINB Gl GA 2y 2F GKS { dzZLINBYS

t S2LJX SQ& t NPOdzNI 42NIF GS Fo2dzi {2YS LaadzSa /2yO0
Criminal Cases Concerningnvironmental Pollutign for a special issue concerning
environmental pollution, expert opinion and inspection can be turned to at the same time. In

this way, an inevitable problem is doomed to arise in judicial practices, namely how to

balance the effecbf expert opinion against that of inspection report. For the same special

issue concerning environmental pollution in a certain case, if relevant expert opinion and

inspection report are presented at the same time, of which the former is given by
authentiction institutions and the latter is provided by organs designated by Ministry of
Environmental Protection, the judicial organ needs to make a choice between them.

Currently, it is urgent to reach a consensus on how to make choices between the two types

of opinions, especially when there is a relative large discrepancy or even opposition between

them. According to research, on the basis of f
(expert opinion and inspection report) as to the authentication ofcspleissues concerning

environmental pollution, which is specified t(KS Ly GSNLINBGlF GA2y 2F GKS
/ 2dzNI FYR {dzZLINBYS tS2L) SQa t NRBOdzN» 62N S | 62 dzi
Law in Handling Criminal Cases Concerning Environimatition we should conduct a

substantive review of the two types of opinions before making judgments, instead of blindly

adopting expert opinion just for its form..

Appearance of surveyors and inspectors in court

“Where any | it i gdefenteror ggant ad litemcraisascary roljeetion against
the authentication opinion and the surveyor shall appear in court in the opinion of the
people’s court, the surveyor sQrimihal Progenlures 0, ” acoc

Law It defines he basic principle for the appearance of the surveyors in court. The said
article further defines the legal consequence, which the surveyor shall bear if he/ she refuses

to appear in court as a wWitness uponthg he not i ¢
surveyor refuses to appear in court as a witne
aut hentication opinion shal/l not be taken as b

Where the surveyor is required to appear in court as a witness byCtineinal Procedure

Law, it is unreasonable to entitle the surveyor nappearance in court in respect of the
survey report, to which exceptions have been applied. Therefore, according to Article 87 (3)
of Interpretation of Criminal Procedure Law “ Wh esureeyot rafieses to appear in court

as a witness upon the notice from the people’s
reference for conviction or punishment?’” Hence
notify the surveyor without unde delay of appearing in court as a witness according to

applicable regulations.

Pursuant to the regulations mentioned above, w

or the inspector shall appear in court for the reason that any litigant, party concerned,
defender or agent ad litem raises any objection against the authenticatiomiaspor the

survey report regarding speci al environment al
notify the surveyor or the inspector of appearing in court according to law. In case the



surveyor or inspector refuses to do so upon the notice from fhee opl e’ s court
corresponding authentication opinion or survey report shall be eliminated according to the

Criminal Procedure Lawr judicial interpretations and shall not be taken as basis or

reference for conviction and verdict.

Appearance of experts

The judgment of special problems regarding environmental pollution is quite special for the

reason that it requires powerful support of science, technology and professional knowledge

and relies on the expertise of relevant experts. Thus, the evaluatidheofuthentication

opinion and the survey report on such problems are based on professional knowledge. In
hearing such cases, t he peopl e —the extermal t may n
force—according to theCriminal Procedure Lawnd thereby better exame the said

authentication opinion or survey report.

Note that Article 217 ofnterpretation of Criminal Procedure Lamdicates the experts are

not required to be qualified for authentication. Therefore, in the hearing of criminal cases
regarding @vironmental pollution, the experts with special knowledge of environmental
pollution may appear in court, even though they are not surveyors from relevant certifying
agencies or the inspectors from the certifying agencies designated by the Ministry of
Enuronmental Protection. Besides, Article 217 (2)latlerpretation of Criminal Procedure
Law says two or fewer experts may apply for appearing in court. But the humber may be
raised where authentication opinions of several kinds are presented. Hence, liredhnimg of

a criminal case regarding environmental pollution, either the plaintiff or the defendant may
apply for having two experts in this respect appear in court in principle.

2. Guizhou is Crying Out for EDA

Environmental damage authentication agencige argently needed in Guizhou Province.
The following is the first case which Qingzhen Environmental Protection Tribunal has heard
since its establishment and also the first criminal case regarding environmental pollution in
Guizhou Province.

In May, 2002Mr./ Ms. Long, the defendant, set up a waterproof glue factory, an individual
business engaged in waterproof glue and factice, in Qingzhen City. In 2008, its business
license was suspended by Chengdong Office of Qingzhen Administration for Industry and
Cammerce. From 2009 to 2010, the defendant purchased 22.6 tons of tar and 132.62 tons of
anthracene oil, both of which are hazardous chemicals, as raw materials for producing
waterproof glue, from a gas company of Guizhou for three times through otherginame

of a petrochemical company of Guangdong Province. As the defendant had not obtained the
permit for trading hazardous chemicals, Qingzhen Administration for Industry and
Commerce investigated the defendant on September 14, 2010, checked, detained and
delivered to the defendant for preservation 110 tons of unused tar and anthracene oil and
other chemical effluent. On November 12 of the same year, the case was transferred to the
Public Security Bureau of Qingzhen City, which then determined to redisteillegal
business of Mr/ Ms. Long on November 15. At 22:00, May 28, 2011, the defendant



transported over 30 tons of the detained toxic chemic effluent from his/ her waterproof glue
factory to the abandoned site, which he had rented, near Qingzhen @dkstewater
Disposal Plant, by an oil tank truck rented from a logistics company of Sichuan Province.
Subsequently, the defendant asked the driver of the oil tank truck to leave and opened the
valve of the tank and discharged the toxic chemical effluerthtoside bilge (which was a
drainage ditch flowing through the Dongmen River of Qingzhen City to the Baihua Lake) by
himself/ herself. At the time when about 8 tons of effluent had been discharged, the
defendant was discovered and stopped by the publiaziggcpersonnel on patrol. After that,

the public security personnel informed instantly the Environmental Protection Bureau of
Qingzhen City of coming to the site. The technicians then sampled the effluent and made
records. According to the detection andentification conducted by Guizhou Normal
University, the chemical effluent discharged by the defendant contained benzopyrene
(7.76ug/kg), phenol (15.90mg/kg) and benzene (1476.82mg/kg). The water, to which the
defendant discharged effluent, was of Categdll according to thé&nvironmental Quality
Standard for Surface WatéGB383&002). Based on its specifications on discharge standard
of pollutants to water of Category Ill, the content of benzene in the effluent discharged by
the defendant was over 147682 times the standard content, phenol over 3180 times and
benzopyreneover 2771.4 times. Since Mr./ Ms. Long was involved in crime in the opinion of
the Environmental Protection Bureau of Qingzhen City, the Bureau transferred the case to
the public security organ on July 19, 2011. The Public Security Bureau of Qingzhen City
determined to register the case on July 22 of the same year. According to the recording of
data, both benzopyrene and benzene are cancerogenic substances and phenol is both
corrosive and toxic. So, their discharges are restricted strictly by nationaloemental
standards, according to which such substances shall not be discharged until they are treated
strictly and reach the standard. However, the waterproof glue factory of Mr./ Ms. Long shall
not discharge any pollutant since it had no sewage dischpegait. Hence, the defendant,
namely Mr/ Ms. Long, was sentenced to two years and six months in prison for
environmental pollution and illegal business, convicted of the crime of polluting environment
and fined 100,000 RMB by the Environmental Protecioni b u n a | of the Peopl e
Qingzhen City.

However, in the opinion of-Pddple Actiorivos Protéction , a vol
Over Green Rivers of Guiyang City” from Guiyan
punishment of 100,00RMB on the defendant was not enough to restore the damaged

water environment. So, Mr./ Ms/ Cai filed an environmental nonprofit litigation, requiring

the defendant to pay damages, with the amount being 1.073 million RMB, for treating the

toxic effluent disharged according to thEollution Treatment Scheme for the Benzeages

Effluent Discharged by A Waterproof Glue Factory of Qingzhemw®igh was provided by

an environmental technology company of Guizhou in June, 2011, less the criminal fine,

100,0® RMB, paid by the defendant. The damages shall be deposited to the account of the
environmental nonprofit fund of the Environmental Protection Bureau of Qingzhen City.

In accordance with the judgment of the Environmental Protection Tribunal of the Pegple
Court of Qingzhen City, Mr./ Ms. Long shall bear the environmental pollution and damage
compensation, with the amount being 300,000 RMB (which shall be paid off in 3 months



upon the effectiveness of this verdict, to the account of the environmental rafitgund of
the Environmental Protection Bureau of Qingzhen City).

Seen from this case, the lack of support from environmental damage authentication agencies
resulted in the following consequences. Firstly, the environmental protection organ could not
identify the nature of the effluent discharged by Mr./ Ms. Long after reaching the site.
Neither could it evaluate the damage or launch the emergency plan for environmental
pollution accidents. Secondly, the public security and procuratorial organs traedfere

case to the court for the reason that the defendant was suspected of the crime of
discharging hazardous substances and operating an illegal business. FinaRgllthion
Treatment Scheme for Benzeseries Effluent Discharged by A Waterproof Glaetory of
Qingzhen Citywith the opinion that the Defendant shall pay 1.073 million RMB on disposing
the toxic effluent, provided by a environmental technology company of Guizhou in June,
2011, without the conclusion given by a statutory certifying argeould not be taken as
criminal evidence directly. As a result, the court gave a relatively mild conviction.

It is critical to define the amount which the defendant shall bear. In the opinion of the
Environmental Protection Tribunal, the damage incurpgdenvironmental pollution includes

the direct destruction of regional ecological environment functions and natural resources,
personal casualty, property loss and other losses in real value as well as the expenses on the
necessary and reasonable measufes preventing the expansion of pollution, restoring or
repairing the damaged ecological environment, and also the loss of benefits to be gained
under normal circumstances and the damage to ecological and environmental service
functions before the damageénvironment recovers partially or completely. Due to the
particularity and the complexity of environmental pollution, it is always difficult to identify
the amount of the loss, which will impact directly the identification of the amount to be
borne by thepolluter. To solve this problem, in domestic and foreign judicial practices, the
amount of the compensation for environmental damage is figured out in following ways. (1)
Calculation of direct damages. The direct damages include personal casualty, yprogert
emergency disposal expense, investigation and evaluation fees and etc. Involving
environmental damage evaluation, personal casualty evaluation and property loss evaluation,
this method may be called a huge and complicated engineering system dhd imost
scientific one. Unlike some foreign countries have established a mode for evaluating and
calculating the compensation for environmental pollution, China is still in the starting stage.
So this method could not be applied to this case. (2) HaZardnation. The plaintiff of this

case favored this method. It is to figure out the expenses on manual intervention measures
for bringing the risks incurred by environmental pollution down to the acceptable level. To
require the polluter to bear such compeation is mainly aimed at restoring the damaged
environment and eliminating the threats incurred thereof on human. It is a scientific method.
In respect of this case, the plaintiff figured out the compensation of 1.073 million RMB, for
treating the toxiceffluent discharged according to tHeollution Treatment Scheme for the
Benzeneseries Effluent Discharged by A Waterproof Glue Factory of Qingzhepr@iiged

by an environmental technology company of Guizhou Province in June, 2011, less the
criminal fne, 100,000 RMB. If relevant department had adopted the said scheme, the
expenses on treatment would have been quite reasonable without any doubt. But, it was not



the fact in this case. The scope and the quantity of the clearing could not be defined due t
such objective factors as decomposition of organic substances, water flowing and weather,
so the said treatment expenses, required by the last year, is to be figured out again for this
year. Besides, the defendant has assumed the criminal liabilitysf@oilution and stated in

the court that he/ she had limited ability and could hardly pay millions of compensation.
Hence, this method shall not be applied to his case, either. (3) Calculation of economic
benefits gained from environmental illegality, lading interests acquired by delaying legal
behavior and the expenses escaped, namely the cost saved by the polluter. Based on the fact
of this case, our court deems it is appropriate to take the expenses avoided by the defendant
for environmental illegaty, namely the cost saved, as the amount of the compensation. In
this way, the defendant shall bear all expenses on disposing toxic effluent, though he/ she
did not discharge all of the 30 tons of toxic effluent. That is to say, the defendant has saved
about 300,000 RMB for disposing the 30 tons of toxic effluent. It is proper to take thefbne
expenses as the compensation to be borne by the defendant. It is consistent with the
environment al nonprofit | itigatimdemestsoftheur pose o
society to deposit the compensation to the account of the environmental nonprofit fund of
the Environmental Protection Bureau of Qingzhen City for governing the ecological
environment damaged by the defendant.

It is a highlight of this casto innovate the way of defining the amount of compensation to

be borne by the defendant. In the indictment of the plaintiff, the expenses on treating the
polluted water was taken as the amount of damages to be borne by the defendant, which
was also a paglar method. But the Environmental Protection Tribunal did not adopt this
method for the reason that relevant departments had not taken actual actions to treat the
water, such factors as water flow, composition of organic substances and climate change
might change the expenses of treatment and the defendant had limited bearing capacity.
Instead, the cost saved by the defendant for discharging toxic effluent was taken as the
amount. Rarely applied in China, it is an innovation as well as an attempt. Howeuerr,
opinion, it shall not be used frequently and authentication is what we really need:

2.1. Need of Emergency disposal and law enforcement of environmental
pollution accidents

Article 83 in theWater Pollution Prevention and Control Laggulates thatwhere any
enterprise or public institution violates this Law and causes a water pollution accident, the
administrative department of environmental protection shall impose a fine upon it. If the
accident is ordinary or relatively serious, the fine shalchkulated on the basis of 20% of

the direct losses caused by the accident; if the accident is serious or extraordinarily serious,
the fine shall be calculated on the basis of 30% of the direct losses caused by the accident. If
the accident is a fishery enor one caused by a fishery vessel, the power to punish shall
remain with the administrative department of fishery; if the accident is caused by a
non-fishery vessel, the power to punish shall remain with the maritime governing authority.
Meanwhile, the gading of environmental pollution accidents and the amount of direct
losses will also influence the decision on the nature of environmental illegal behaviors. As is
stipulated in the third paragraph of Article 47 in tlwvironmental Protection Lavafter
making emergency responses to environmental pollution accidents, the government



concerned should immediately assess their environmental impacts and damages, and timely
announce the results to the society. However, the authentication institutions concerning
environmental damage in Guizhou have not been well developed, which greatly affects
regular environmental management work.

2.2. 2.2 Need of Environmental Courts, Ecological Environment Corps and
Procuratorial Organ

Apart from Environmental Courts, our provindas also taken the lead in establishing
Ecological Environment Corps, which coexist with Security Corps under Guizhou Public
Security Department. The Procuratorial Organ Concerning Ecological Environment affiliated
to Guizhou Procuratorate has also besgt up.Out of the need of handling cases, demand

for authentication concerning environmental damage and compensation has been growing,
especially when it serves as the basis of defining environmental pollution behaviors as crimes.
From 2007 when Guwi"yarEghvi Twoom€auanal Protection
were established to June 2013, the courts have achieved certain results: 619 environmental
illegal cases were concluded and 477 criminals were punished. However, many
environmental cases, about 70% ofeth, due to factors like great difficulty in seeking for
authentication, were concluded or withdrawn through mediation. The Qingzhen
Environmental Protection Court, by learning from US, creatively put forward the expert
witness system. In the system, bothet plaintiff and defendant invite expert withesses to
express opinions about the case to support their respective arguments, based on which the
judge delivers the verdict; or the judge invites experts to voice opinions about the case. The
system, to somexdent, contributes to resolving difficulties in seeking for authentication, and
the practice has been acceptedtime Civil Procedural LafiRevised). However, the evidence
presented in the system is not objective enough. Therefore, the system should cotnlee

the norm and replace authentication.

Our province has also taken the lead in establishing Ecological Environment Corps which

coexist with Security Corps under Guizhou Public Security Department. The Procuratorial

Organ Concerning Ecologi&ivironment affiliated to Guizhou Procuratorate has also been
established.Out of the need of handling cases, demand for authentication concerning
environmental damage and compensation has been growing, especially when it serves as the

basis of defining enronmental pollution behaviors as crimes. Issues identified by the judicial
administration departments under the State Co
Supreme People’s Procurator at eadogtingta registert he nee
managemat systemfor authenticators and authentication institutions, have currently not

been specified by relevant normative document
authentication system has been under construction, and original authentication imstitu

need to go through qualification examination and register management once again. In this
background, our country is lacking in qualified judicial authentication institutions in many

fields and no expert opinions from qualified authenticators are labé@ on many special

issues in criminal proceedings, which affect the verification of facts in cases and the smooth

running of proceedings. Beyond doubt, it is an inevitable phase before for our country
successfully implements standardized managementhe judicial authentication system,

and in general it owi || not affect the general



authentication system. However, for problems such as lack of judicial authentication
institutions in some fields, we shoutdke appropriate measures in time to ensure timely
and smooth handling of relevant cases.

As a response to the aboweentioned phenomena in judicial practices, some judicial
interpretations state that some institutions without qualifications for judicathentication

can be entrusted with inspection of some special issues. The inspection reports made by
these institutions can serve as a reference for conviction and sentencing, which is an
appropriate way to solve the problem. Besides, in the processwdling cases, when there
exists no authentication institution for special issues, investigation organs and relevant
departments can entrust some institutions which obtain no authentication qualifications but
actually have enough professional knowledgecémtain aspects to conduct inspection and
provide relevant expert opinions. Under the circumstances of a certain case, the judicial
organs can review the provided expert opinions and take them as a reference for the
verification of facts in the case. Hovayit should be noted, in the previously mentioned
situation, the judicial organs do not totally depend on expert opinions for the verification of
facts in cases. The inspection reports can only serve as a reference for conviction and
sentencing. To furtlr specify issues related to inspection reports, the first paragraph of
Article 87 inthe Interpretation of Criminal Procedure Latipulates that when no statutory
institutions are available for the authentication of special issues in a certain casdyeor w
judicial interpretations or laws permits, experts with professional knowledge can be assigned
or employed to conduct an inspection, and the inspection report can serve as a reference for
conviction and sentencing.

2.3. Need for promoting pollution damage liability insurance

The country encourages environmental pollution liability insurance, according to Article 52,
Environmental Protection Lavin 2007, State Environmental Protection Administration and
China Insurance Regulatory Commission (CIRC)lyjoieteased the Instructions on
Environmental Pollution Liability Insurance def i ni ng officially China
environmental pollution liability insurance system. In 2013, the Ministry of Environmental
Protection and CIRC together issued thdructions on Carrying Out Pilots of Compulsory
Liability Insurance for Environmental Pollutigguiding the regions to establish pilots of
compulsory liability insurance for environmental pollution in heavy mietablved
enterprises and petroleum, chemicand other industries with high environmental risks. In
2012, the said insurance was promoted in Guizhou Province. However, similar with other
regions of China, the promotion was slow. The reason was that standards for the insurance
were not established red no guidance was provided for the pricing of insurance products
and the compensation for damage. At present, the promotion of the insurance is still faced
with many technical problems. Environment risks assessment methods and pollution
damage identificabn and compensation standards are to be established. The lack of
environmental risk assessment methods brings difficulties to the identification and the
guantization of environmental risks. And the big difference among industries and companies
also makest hard for insurance companies to price the insurance products. Besides, China
has not established standards of environmental pollution damage identification and
compensation and insurance companies make compensation provisions based on their own



profits. So the compensation scope of most insurance products is small and redundant
exception clauses are formulated so that these insurance products are less favorable to
public benefits and excessively profitable. Therefore, the lack of relevant environmental

protection standards has impacted the promotion and the policy objectives of environmental

pollution liability insurance. These problems are to be solved by the organs authenticating
environmental risks and damage.

3. Difficulties and Challenges of Establishing EDA

3.1. Legal obstacles

According tathe Decision on the Administration of Judicial Authenticatiour state adopts a
register management system for the authenticators and authentication institutions engaging
in the following categories of glicial authentication: (1) the medidegal authentication,
including medicdegal pathological authentication, medidegal clinical authentication,
medicaolegal mental disease authentication, mediegal material evidence verification and
identification and mediceegal toxic identification. (2) the authentication of physical
evidences, including authentication of transcripts, authentication of traces and
micro-authentication. (3)the authentication of audio and visual materials, including
determining tte genuineness and integrity of the sound and picture information recorded in
tapes, video tapes, CDs, pictures, etc. and the circumstances and courses reflected thereby,
and identifying the categories of the recorded sounds, language in the context oésmag
human bodies or objects or determining them as identical.(4)Other authentication matters
determined by the judicial administrative department of the State Council in consultation with
the Supreme People's Court or Supreme Peoples' Procuratorate, fohwie authenticators

and authentication institutions should be subject to register management. It is also regulated
that as to the management of the authenticators and authentication institutions mentioned
above, if it is otherwise provided for by thenlathe latter shall prevail.

Expert opinion is one type of evidence, which, same with other types of evidence, can be
regarded as the basis of conviction only after its authenticity is verified through review. Since
authentication in criminal proceedings only targeted at a special issue, authenticators and
authentication institutions for special issues should have corresponding qualifications. Only in
this way can the reliability of expert opinions being guaranteBte Criminal Procedure Law
and relevam regulations focus much on the review of the qualifications of authenticators and
authentication institutions, and regulate expert opinions from authenticators and
authentication without statutory qualifications cannot serve as the basis of conviction.

Snce the authentication institutions concerning environmental pollution and damage are not

on the list of judicial authenticators and authentication institutions registereth@Decision

2F GKS {0 yRAY3 [/ 2YYAGOGSS 2 7FAdnikiSratibn-ofidudicidll £ t S 2 LJX
Authentication and also not explicitly stipulated in any other laws and administrative

regulations, there exist great difficulties in the establishment and positioning of
authentication institutions concerning environmental paibn and damage.

3.2. Technical obstacles



As to our country’s current aut hentication wo
damage, we still have no walkveloped scheme for the corresponding working mechanism,

techniques, and specifications, accompad by lack of a unified technology assessment

procedure and technical guideline. Currently, we have been exploring the experience of the US

and EU in relevant fields. However, whether their practices conform to the reality of our

country and whether welwuld learn from their experiences needs to be further explored.

3.3. Lack of support from the Ministry of Environmental Protection

Currently, the Ministry of Environmental Protection have conducted pilot work of establishing
nine specialized authenticatn institutions (respectively set up in Chinese Academy of
Environmental Planning, China National Environmental Monitoring Center, Jiangsu, Chongqing,
Shandong, Hunan, Henan, Hebei, and Kunming), among which three institutions obtain
qualifications for juetial authentication (those in Jiangsu, Chongging, and Shandong). Besides,
the authentication of cases concerning environmental pollution is open to the society. That
means, apart from pilot institutions affiliated to the Ministry of Environmental Protegti
institutions under socialized operation (which directly apply for qualifications for judicial
authentication) can also conduct authentication work. Meanwhile, some authentication
organs are also set up in departments of fishery and oceans, and othistnieis.

Since the declared Guizhou Academy of Environmental Sciences and Designing fails to be
included intothe List of Recommended Authentication Institutions Concerning Environmental

Damage our province currently has relatively few institutions witjualifications for

environmental pollution authentication. Besides, the high costs further discourage people

from seeking for authentication in judicial practice, which affects the verification of facts in

cases and further the effectiveness of our pravie’ s cracking down on cri
environmental pollution.

4. Carrying out reforms as a forerunner and making relevant
breakthroughs

4.1. Making breakthroughs in local legislation, which can provide a basis for
the establishment of EDA industry authentication institution

As a response to the aboweentioned phenomena in judicial practices, some judicial
interpretations state that some institutions without qualifications for judicial authentication
can be entrusted with the inspection of some sja¢déssues. The inspection reports made by
these institutions can serve as a reference for conviction and sentencing, which is an
appropriate way to solve the problem. Besides, in the process of handling cases, when there
exists no authentication instituan for special issues, investigation organs and relevant
departments can entrust some institutions which obtain no authentication qualifications but
actually have enough professional knowledge in certain aspects to conduct inspection and
provide relevant gpert opinions. Under the circumstances of a certain case, the judicial
organs can review the provided expert opinions and take them as the reference for the
verification of facts in cases. However, it should be noted, in the previously mentioned



situation, the judicial organs do not totally depend on expert opinions for the verification of
facts in cases, and the inspection reports can only serve as a reference for conviction and
sentencing. To further specify issues related to inspection reports, thgéragraph of Article

87 in the Interpretation of Criminal Procedure Lastipulates that when no statutory
institutions are available for the authentication of special issues in a certain case, or when
judicial interpretations or laws permits, expertstiwiprofessional knowledge can be assigned

or employed to conduct an inspection, and the inspection report can serve as a reference for
conviction and sentencing.

In this background, EGP @{&Ubina Environmental Governance Programi@e)zhou project
submitted the policy recommendation of establishing EDA industry authentication institution
to the legislature in the process of enacting local legislation, which was adopted Rulks

for Promoting Ecological Civilization Construction in Guizksued in May2014 in our
province. The second paragraph in Article 48 of Rudesstipulates that provincial competent
departments in charge of development and reform, as well as environmental protection
should push forward the third party governance of environmemallution, as well as the
socialized and professional operation of facilities concerning environment automatic
monitoring; besides, authentication intermediary institutions concerning environmental
pollution and damage should be supported for developmeiit.of these can promote the
sound development or relevant environmental protection industri@s. the first local codes on
ecological civilization construction of China, fRelesare quite influential.

The implementedRules for Promoting Ecological iltzation Construction in Guizhquovides

a | egal basis for our province’s establishment
concerning environmental pollution and damage. It also explicitly defines the authentication
institutions concerning erironmental pollution and damage as industry authentication

institutions and intermediary institutions, which makes it possible for the public to establish
authentication institutions concerning environmental pollution and damage under the support

of the Evironmental Protection Department of Guizhou. The government and those in need

of authentication can purchase services from these institutions.

4.2. Encouraging governments to purchase environmental damage
appraisement service

Thanks to the efforts ofhie Environmental Protection Department of Guizhou Province, the

LYLX SYSY(lGA2Yy hLAYyA2Yya 2y D2@SNYYNudédQ t dzNOK
environmental damage appraisementintotbedzA RAy 3 / F G f 23dzS 2F D2 OSNYY
Service fronBocial Force of Guizhou Provimte€014. According to the regulations on basic

public service, the ancillary work of ecological and environmental accident authentication may

be bought by governments. It laid a foundation for the existence and the developof

environmental damage appraisement agencies.

This measure was based on the fact that world experience had indicated the appraisement
requires more costs and expenses. Without the support of charges, authentication agencies
can hardly survive or growrhe following are the major difficulties encountered by many
authentication agencies of environmental production industry in China:



Many authentication agencies are established by public institutions and fail to
completely follow the market model. In thepinion of governments and environmental
departments, state institutions shall take action first without preconditions and pay less
attention to charges. Public security organs and other judicial organs also have such
agencies do the work first and leawbe charges behind. In their opinion, it is
reasonable to occupy authentication personnel and resources first and pay the charges
after receiving financial fund or after the financial fund is determined through the public
security organs or environmentalrgiection departments, since they are all public
organs and institutions.

China has not established an effective mechanism of environmental damage
appraisement and compensation funds. Seen from the source of fund, the charges on
damage appraisement for gitonmental pollution events are derived from local
governments and expenditure tends to be spent on monitoring, emergency disposal and
accident grading. No sufficient security is provided for the charges on damage
appraisement.

4.3. Basic goals and planning for the development of EDA

In April 3%, 2014, the Environmental Protection Department of Guizhou announced a plan to

set up Guizhou Authentication Center for Environmental Risks and Pollution under the support

of Guizhou Academy of Environmental Scieand Designing, and more specifically, conduct

pilot work firstly in the Academy. Mainly based on the Guizhou Key Laboratory on Water

Pollution Control and Recycling Technology, the Center is established with the basic goals of
promoting technical trainingf professional authenticators; within one year, building up the

framework of the center; and within two to three years, making the center operate
successfully. Thi s practice can serves an e X
authentication institdsions concerning environmental risks and damage. Besides, it can

promote the establishment of social authentication institutions, and quicken the pace of

Gui zhou Academy of Environment al Science and De
authentication.

The Environmental Protection Department of Guizhou Province plans to promote to the whole
society the practice that any institution satisfying the following requirements may apply for
appraising environmental risks and pollution damage from 2015:

(1) Having 5 or more technicians, who have over 3 years of experience in pollution factor
detection, judgment of causal relationship of pollution damage, evaluation of pollution
damage scope and degree, formulation of pollution restoration schemes aner oth
environmental pollution damage appraisement activities and have intermediate or
higherlevel professional titles in environmental pollution damage appraisement;

(2) Having a test laboratory, which is necessary for doing appraisement within the business
scope and has passed the metrological or lab certification according to law; and

(3) Have a sound international management system, including organizational system, working
procedure, quality management system, operation specifications and etc.



The Enviramental Protection Department of Guizhou Province plans to recommend the
institutions, which have accepted the commission of relevant administrative organs or judicial
organs in the recent 3 years and organized 5 or more cases of appraising environmental
damage or had 3 or more reports on environmental damage appraisement adopted by courts,
to the Department of Justice of Guizhou Province for judicial authentication and for pilot work
of ecological civilization construction experimental areas.

4.4. Making technical breakthroughs by coordinating with insurance companies
to develop software which can fast assess the level of environmental risks

By actively coordinating with insurance companies, Guizhou is devoted to developing software
which can fast investigate and assess environmental risks, as well as environmental pollution
and damage; and also new ways which can reduce costs of authenticatiizhou Property

and Casualty Insurance Co., Ltd. is carrying out the pilots of quick assessment and quick check
software for environment risks and pollution damage.

4.5. Establishing a special foundation to provide the financial support for
environmental damage assessment to environmental public interest
litigation

In 2007, Guiyang City has establishiddsuiyang Two Lakes and One Reservoir Environmental
Protection Foundation” (Foundation), which ai ms
treatment and tre drinking water safety for the public, by collecting the support and funds

from various social forces, including the government, social organizations and individuals at

home and abroad. The Foundation is affiliated to and supervised by Guizhou Envirahment

Protection Department

Since its establishment in 2009, the Foundation has made a special fund used for
environmental public interest litigation, and 100,000 RMB is invested each year for
environmental damage assessment. An agreement has been reacheddrethe Foundation

and Qingzhen Environmental Court, according to which, the costs incurred for environmental
damage assessment in environmental cases litigation by the plaintiff before the verdict from
the court could be shared first by the Foundatiand then paid back to the Foundation by the
pollution company iffi . Until now, two environmental cases have used the funds from the
Foundation. The Foundation has been renameld &siiyang Ecological Civilization Foundation
of Gui zhou Pr o0 RMBciretdtal asvits spdtial Guiddor €nGronmental public
interest litigation.

5. The shift of EDA from industry authentication to judicial
authentication.

5.1. Limitations of industry authentication

Expert opinion is one type of evidence, which, same with other types of evidence, can be
regarded as the basis of conviction only after its authenticity is verified through review. Since
authentication in criminal proceedings is only targeted at a spéssale, authenticators and



authentication institutions for special issues should have corresponding qualifications. Only in
this way can the reliability of expert opinions being guarantédee Criminal Procedure Law
and relevant regulations focus much dmetreview of the qualifications of authenticators and
authentication institutions, and regulate expert opinions from authenticators and
authentication without statutory qualifications cannot serve as the basis of conviction.

Inthe Interpretation of the &ZLINBYS t S2LJ SQ& / 2dz2NIi | yR { dzLINBYS t
Some Issues Concerning the Application of Law in Handling Criminal Cases Concerning
Environmental Pollutignspecial issues in criminal cases concerning environmental pollution

are regulated. Acording to research, in the process of draftitige Interpretation of the

{ dzLINBYS tS2LX SQa [/ 2dz2NI FyR {dzZLINBYS tS2L)X SQa tN
the Application of Law in Handling Criminal Cases Concerning Environmental Ralhation
legs | ature planned to stipulate that “for uncert
pollution arising in criminal cases, it should be judicial authentication institutions that provide

expert opinions. If conditions do not permit, institutions desigrthtby the Ministry of

Environmental Protection can be assigned to provide inspection reports.

According to some opinions, the regulation that the survey report shall not be issued by the

institution designated by the environmental protection departmentloé State Council unless the

authentication conditions are not reached fails to make clear the applicable conditions of survey

report, which may incur different understandings in practice and thereby impact the handling of

the case. By prudent researchdke principle of separating authentication from inspection was

finally formulated intheL Yy § SNIINB GF GA2y 2F GKS {dzZZINBYS t S2 L) SQa
Procuratorate on the Problems of Laws Applicable to Criminal Cases Regarding Environmental
Polluion. Article 11 (1) says, “where any professiona
is difficult to be determined, the judicial authentication organ shall give authentication opinions or

the institution designated by the environmental protectidepartment of the State Council shall

i ssue a survey report.”

5.2. Legal obstacles

Since judicial authentication directly serves for lawsuits, it is given special status by laws

among various types of legal evidence. Especially when it comes to conviction of
environmental criminal cases, its effectiveness is much higher than that of industry
authentication. Gui zhou’' s exploration of promot
through local legislation can only meet the current urgent need. Eventually,sBBuld still

shift to judicial authentication.

5.3. Suggestions for shifting EDA to judicial authentication
The conditions for access should be further revised

The conditions set by the Ministry of Environmental Protection for being included in thod list
the first series of recommended authentication institutions concerning environmental damage
are:

(1) Directlyaffiliated units or internal units in the environmental protection system

(2) Having at least five technical personnel who have worked onitegivelated to the



authentication of environmental pollution and damage for three years or above, which include
testing of pollution factors, judgment of causality between pollution behaviors and harmful
results, assessment of the amount and extent ofm@ge, and formulation of pollution
remediation plans. These personnel should also have intermediate professional titles or above
concerning the authentication of environmental pollution and damage.

(3) Having test laboratories which are needed for autieatton within the business scope.
These laboratories should also pass the laboratory accreditation or metrology certification.

(4) Having been entrusted by relevant administrative or judicial organs in the past three years
to take charge of at least theecases concerning authentication of environmental damage (not
including mock cases), or in the past three years getting involved in at least one case
concerning authentication of environmental damage in which its authentication reports were
accepted by tk court.

(5) Having a sound internal management system, including organization sygtality control,
working procedure, and specifications on operation, etc.

These conditions are not very reasonable. When it comes to the fourth one, it is impoesible f
an institution which has not yet been established to make its authentication report be
accepted by the court. It was for failing to meet this condition that Guizhou Academy of
Environmental Science and Planning was eliminated from Lltis¢ The first ad fourth
conditions are advised to be deleted, which can on the one hand, avoid industry monopolies,
and on the other hand, allowing more intermediary social authentication institutions to get
involved in judicial authentication.

Promoting the shift fromridustry authentication to judicial authentication

Article 2 inthe5 SOAaA2y 2F GKS {dFyRAYy3a /2YYAGGSS 2F @K
Administration of Judicial Authenticatioegulates our state adopts a register management
system for the authentators and authentication institutions engaging in the following
categories of judicial authentication: (1) the mediegal authentication; (2) the
authentication of physical evidences; (3) the authentication of audio and visual materials; (4)
other authentication matters determined by the judicial administrative department of the
State Council in consultation with the Supreme People's Court or Supreme Peoples'
Procuratorate, for which the authenticators and authentication institutions should be subject
to register management. It is also regulated that as to the management of the authenticators
and authentication institutions mentioned in the preceding paragraph, if it is otherwise
provided for by the law, the latter shall prevail.

It provides a new way tgromote the shift of authentication institutions from industry

authentication to judicial authentication. It is advised that Ministry of Environmental

Protection should invite Environmental and Resources Commission, and Legislative Affairs
Commission of RC, the Ministry of Justice t h e Supr eme Peopl e’ s Cour
People’ s Procuratorate for exchange and commun
release of documents which can promdtes shift of authentication institutions from industry

authentication to judicial authentication.



The EGP-Guizhou project “Improving access to environmental justice to protect
people’s environmental rights in Guizhou Province® is one of the fifteen Partnership
Projects within the EU-China Environmental Governance Programme (EGP).

The project started on October 1% of 2012 and has been ongoing until March 2015.

The overall objective is to improve the public’s access to environmental justice, to
protect the public’s environmental rights and to contribute to the improvement of
China’s environmental governance.

Project website: www.egp-guizhou.com
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